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Opi nion by Grendel, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Suppl enment al

Regi ster of the mark DOE I N ESTRUS (i n standard character

form for Cass 28 goods identified in the application as

“buck lures and doe scents used in hunting.”?

! Serial No. 78444661, filed July 1, 2004. The application is
based on use in comerce under Trademark Act Section 1(a), 15
U S.C 81051(a), and June 1, 1999 is alleged to be the date of
first use of the mark anywhere and the date of first use of the
mark in comrerce. As originally filed, the application sought
registration of the mark on the Principal Register. After the
Tradenmark Exami ning Attorney issued a first Ofice action
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At issue in this appeal is the Trademark Exam ni ng
Attorney’'s final refusal to register applicant’s mark on
t he Suppl enental Register on the ground that it is generic
and therefore incapable of functioning as a mark for the
identified goods. Trademark Act Section 23, 15 U S. C
81091.

Applicant and the Trademark Examining Attorney filed
mai n appeal briefs. No reply brief was filed, and no oral
hearing was requested. W affirmthe refusal to register.

To be registrable on the Suppl enental Register, the
matter sought to be regi stered nust be “capabl e of
di stingui shing applicant’s goods or services.” Trademark
Act Sections 23(a), 23(c). “Ceneric ternms are commbpn namnes
that the rel evant purchasing public understands primarily
as describing the genus of goods or services being sold.
They are by definition incapable of indicating a particular
source of the goods or services.” In re Dial-A Mittress
Operating Corp., 240 F.3d 1341, 57 USPQ2d 1807, 1810 (Fed.
Cir. 2001)(citations omtted). Because they are incapable
of identifying source, generic terns are not registrable on

t he Suppl enental Register.

refusing registration on the ground of nere descriptiveness under
Tradenmark Act Section 2(e)(1), applicant anmended the application
to one seeking registration on the Suppl enental Register.
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Qur primary review ng court has stated:

The determ nation of whether a mark is generic

is made according to a two-part inquiry:

“First, what is the genus of the goods or

services at issue? Second, is the term sought

to be registered ... understood by the rel evant

purchasing public primarily to refer to that

genus of goods or services?”
In re Dial-A-Mattress Operating Corp., supra, 57 USPQ2d at
1810, quoting fromH Marvin Gnn Corp. v. Int’l Ass’ n of
Fire Chiefs, Inc., 782 F.2d 987, 989-90, 228 USPQ 528, 530
(Fed. Cr. 1986). The Ofice bears the burden of
est abl i shing genericness based on cl ear evidence of generic
use. Inre Anerican Fertility Society, 188 F.3d 1341, 51
UsP2d 1832 (Fed. Gr. 1999). “Any conpetent source
suffices to show the rel evant purchasing public’s
under st andi ng of a contested term including purchaser
testi nony, consuner surveys, dictionary definitions, trade
journals, newspapers and other publications.” 1In re Dial-
A-Mattress Qperating Corp., supra, 57 USPQRd at 1810.
Where (as in this case) the matter sought to be registered
is a phrase (rather than a conmpound word), the O fice nust
provide nore than nere dictionary definitions show ng the

genericness of the conponent words; “it must conduct an

inquiry into ‘the nmeaning of the disputed phrase as a
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whole.”” 1d., quoting fromln re Arerican Fertility
Soci ety, supra, 51 USPQRd at 1836.

Qur analysis begins with a determ nation of the genus
of the services at issue. See H Marvin G nn, supra. W
find in this case that the genus of services is
commensurate with applicant’s identification of goods in
the application, i.e., “buck lures and doe scents used in
hunting.”

W& next nust determ ne whet her the purchasing public
understands DOE IN ESTRUS to refer to the genus of services
at issue. See H Marvin G nn, supra. The Trademark
Exam ni ng Attorney has nmade of record numerous excerpted
articles fromthe NEXI S database, which show that “doe in
estrus” is used to refer to a particular type of buck lure
and doe scent used by deer hunters. For exanple (enphasis
added) :

| found active sign on a ridge that turned out to
be fromthe sanme buck, and brought himin with
fresh doe-in-estrus and a few deep grunts. |
wound up taking himon Thanksgi vi ng.

Bowhunt er, Decenber 1, 2005;

Myriad conmercial urine scents with nanmes such as
Tink’s 69 or Code Blue are bought by hunters
trying to fool a buck’s nose with doe-in-estrus
or dom nant - buck products.

The News & Cbserver (Raleigh, NC, Novenber 13,
2003;
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Also in nmy pack are rope, first aid supplies, a
flashlight, a down jacket, a bl aze-orange
bal acl ava, a conpass, matches, doe-in-estrus
scent, wicks to disperse the scent, a Thernos of
cof f ee,

Star Tribune (M nneapolis, M), Novenber 14,
2004;

VWhen the rut hits, a doe-in-estrus lure and a
dom nant buck urine should do the trick.

The Daily Journal (Vineland, NJ), Cctober 24,
2002;

...aren’t ordinarily kept in such proximty, but
deer farned for hunting-preserve brood stock, or
for collection of doe-in-estrus hunting scents,

usual ly are.

Charleston Daily Mail (West Virginia), April 16
2002;

| recommend “doe in heat” or “doe in estrus”

scents, or scents of this kind. 1’1l just put
sone on the rag or small towel that | drag behind
me

Star Tribune (M nneapolis, M\), Cctober 28, 2001,

Ekhoff al so had a scenting advantage, with a
packet of fresh-nmade doe-in-estrus odor hanging
hal fway up his high 25-foot stand.

Chi cago Tri bune, Decenber 1, 1999;

Doe in estrus scents are popul ar buck attractants
used by archers.

VWausau Daily Herald (Wausau, W), Novenber 4,
1999;

He put out his attractor scents, doe in estrus
and buck lure, and tried rattling to sinulate the
sound of bucks fighting.

Col unbus Di spatch (GChio), Novenmber 19, 1996; and

...stick to rake the ground bare. Hang a 35-mm
filmcanister stuffed wth sponge above the
scrape and fill with doe in estrus scent.

Bi r m ngham News (Al abama), January 15, 1995;
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The Trademark Exam ning Attorney al so has made of

record nunerous printouts fromlnternet web pages show ng

generic use of “doe in estrus” to refer to a type of lure

or scent. For exanple (enphasis added):

Many years ago there were dozens of doe-in-
estrus, buck-in-rut, and other deer scents on the
market. All were heavily advertised, touted
highly, and | used many whil e deer hunting.

wwwv. i | 1 noi swat ers. net;

A deer lure is a substance that's nmade and
designed to attract deer. |In other words, when
the buck snells the lure, he’s supposed to cone
in |l ooking for whatever gives off that odor. For
exanple, a lure Iike doe-in-estrus is produced
for the hunter to put around his stand to
hopeful |y cause a buck to conme into the area
searching for the estrous doe that’s urinated in
t hat spot.

www. ni ght wawkpubl i cati ons. com

Deer scent is a confidence builder in whitetails.
It makes them believe there are, or were, other
deer in the area. Tarsal gland scents may
trigger a territorial response in an aggressive
buck defending his territory in pre-rut and rut.
Doe-in-estrus scent may al so appeal to a buck’s
sexual urges and bring himin for an easy shot.
www. hunt er spec. com

This is also a great tine to experinent with doe-
in-estrus scents. Find a likely troll zone al ong
a field edge and lay a scent trail right toward
your tree.

WWwv. nor t hameri canwhitetail.com

| usually didn’t have nmuch confidence in deer
scents and lures. However, | had to make this
buck nove off the logging road at the right angle
to keep himfromsnelling ne. Then he had to
offer me a shot. | took two strips of cloth,

di pped themin doe-in-estrus lure and tied one
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rag to each of ny rubber boots. ... As soon as
| clinbed up in ny tree, two snmall bucks cane
into the scrape, picked up the doe-in-estrus
scent and followed it to under ny stand - just
as though I had themon a halter |eading them

al ong.

www. ni ght hawkpubl i cati ons. com

Attractant scents are effective because they take
advantage of a deer’s inclination to investigate
any urine snell he notices. Doe-in-estrus scent
is the nost comonly used attractant and is
intended to attract bucks who are in rut. Mny
hunters sonmetines will put scent cani sters near
their stand and nmake scrapes by clearing away
sonme grass and | eaves beneath an over hangi ng
branch. Doe-in-estrus scent is then applied into
the faked scrapes to attract bucks.

www. ganecal | s. net;

Carefully doctoring the cleared area with doe-in-
estrus scent or buck urine and tarsal gl and scent
can attract deer, as can creating artificial
scrapes near core doe areas.

www. fi el dandstream com

One evening, two years ago, a few days before
deer season, | had finished feeding the animals
and m |l king the goats and decided to |lay a doe-
in-estrus scent trail before | ran out of

daylight. It was dark by the time | finished so
| went to spotlight our alfalfa field with ne
flashlight. | put the doe-in-estrus bottle in ny

cover-alls’ pocket and shone the light across the
field.
WWV. wonenhunt er s. com

The Code Blue Double Trail Drag System has two
drag rags so you can sinulate a buck trailing a
hot doe by conbi ni ng dom nant buck and doe-in-
estrus lures or just double your scent dispersal.
wwmwv. cabel as. com and

Wth a sharp stick or rock, scratch away al
vegetation down to bare dirt in a 30-inch circle
directly under the tips of the overhead branch.
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Pour doe—n-estrus lure or buck urine unto the
scr ape.
WWW. i nout door s. com

Several of the Internet pages appear to be advertising
references to applicant’s products, and they use “doe in

estrus” generically in connection with the products. For

exanpl e:
Ah, the onset of autum... Tinme to gear up for
deer season! Qur shopping list includes 101
items, big and small, to help you nail a big ‘un.

: 7. WIldlife Research Center Excite - Super-
thick Excite | ooks nore |ike nolasses, but it’s
concentrat ed doe-in-estrus scent.

The Anerican Hunter, October 2003 (from

www. findarticles. con);

Wldlife Research Center® Excite™is an extra-
concentrated doe in estrus scent that’s so thick
it flows much |ike honey.

www. Wi | der nessout post. com

WIldlife Research Big Gane Lures — Special ol den
Estrus — 24.00

Made of the highest-quality urines and all -
natural ingredients. Packed in anber gl ass
bottles to retain potency and freshness. Speci al
Gol den Estrus? — The freshest prem um doe-in-
estrus scent available. Collected only weeks
before it’s shipped to you.

www. nuddyboot sshop. com

W find that this evidence clearly establishes that
“doe in estrus” would be recognized by the purchasing

public as referring to a type or category of buck lure and
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doe scent, and that it therefore is generic for applicant’s
goods.

Appl i cant argues, however, that:

Al'l of the exanples cited by the Ofice Action
show the use of the term “doe-in-estrus” as an
adj ective to nodify a noun such as “scent” or
“product” or “lure”, etc. Thus, the term “doe-
in-estrus” is not used by the buying public as

t he nane of the product, but as a descriptive
term nodi fying the nane of the product. ...the
mere fact that a buyer calls for or orders a
product by a term does not evidence that that
termis generic. This is especially the case
where the termis used as an adjective, as it
cannot possibly be the nane of the product. The
articles cited by the Ofice Action nerely show
the use of the term*“doe-in-estrus” as a species
of a larger genus, in fact, of several genera
(scents, lures, products, etc.)

Applicant’s brief at 2 (enphasis in original).

We are not persuaded by this argunent. As noted by
Professor McCarthy, “[a] rule of thunb sonmetinmes forwarded
as distinguishing a generic nane froma descriptive termis
t hat generic nanmes are nouns and descriptive terns are
adj ectives. However, this ‘part of speech’ test does not

accurately describe the case lawresults.” J. Thomas

McCarthy, McCarthy on Trademarks and Unfair Conpetition

§12: 10 (4'" ed. updated June 2006). See, e.g., In re Sun
Ol Co., 426 F.2d 401, 165 USPQ 718 (CCPA

1970) (CUSTOVMBLENDED generic for gasoline); In re Hel ena
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Rubi nstein, Inc., 410 F.2d 438, 161 USPQ 606 ( CCPA
1969) ( PASTEURI ZED generic for face crean); and In re
Central Sprinkler Co., 49 USPQ2d 1194 (TTAB 1998) (ATTIC
generic for automatic sprinklers for fire protection).

In this case, the evidence of record establishes that
DCE I N ESTRUS, whet her viewed as a noun or an adjective, is
generic as applied to applicant’s goods. Applicant’s
argunents to the contrary are wholly unpersuasive. W
therefore find that DOE I N ESTRUS i s i ncapabl e of
di stingui shing applicant’s goods, and that it therefore is

not registrable on the Suppl enental Register.

Decision: The refusal to register on the Suppl enent al

Regi ster is affirned.
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